IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Savannah Di vi si on
IN RE: Chapter 7 Case
Number 85-40555
DI AMOND MANUFACTURI NG
COWVPANY, | NC.

Debt or

W LLIAM H MOORE, JR
Movant

VS.

W JAN JANKOWSKI , TRUSTEE FOR
DI AMOND MANUFACTURI NG
COVPANY, | NC.

N e e e N N N N N N

Respondent

ORDER

Wlliam H  More, Jr. nmoves the court pursuant to Bankruptcy
Rul e 9024 to modify or amend the order dated June 5, 1992 awarding attorney's fees
of One Hundred Twenty-Three Thousand One Hundred Ei ghty-Seven and 25/100
(%$123,187.25) Dollars to M. More and One Hundred Twenty- Three Thousand One Hundred
Ei ghty- Seven and 25/100 ($123,187.25) Dollars to Donald E. Austin. Having
considered the argunents of M. Moore and rel evant |egal authority, the June 5, 1992
order will be vacated.

In 1981 M. Austin, president, CEO and sol e sharehol der of Di anond

Manuf acturi ng Conpany, Inc. ("Diamond" or "the debtor"),

hired M. More to represent Dianond in a dispute with the Army Corps of Engineers

and W F. Magann Corporation ("the Magann litigation").* During the course of

'For a detailed history of the Magann litigation see WF.
Magann Corp. v. Dianobnd Mg. Co., 775 F.2d 1202 (4th GCr. 1985);




the litigation, M. Moore retained the South Carolina law firmof Lew s, Babcock,
Pl eil cones & Hawkins ("the Lewis firnl') as lead trial counsel. Dianmond filed a

Chapter 11 petition in this court on August 29, 1985. On Septenber 25, 1986 the

Lewis firm was appointed nunc pro tunc as attorneys for special purpose to represent

Di anond in the Magann litigation.? Dianond' s Chapter 11 case was converted to
Chapter 7 on August 26, 1988. By order dated October 19, 1989 a settlenent of the
Magann litigation for a total consideration paid Dianond's bankruptcy estate of
One MIllion Seven Hundred Thousand and No/100 ($1,700,000.00) Dollars ("the
settl enent proceeds") was approved by this court.

Unfortunately, the attorney's fee agreenment between Dianmond and its
attorneys M. Austin and M. Moore in the Magann litigation was not reduced to a
written contract. Not surprisingly, the terms of the fee agreenment have been
questioned in this bankruptcy proceeding. It is undisputed, however, that under

t he

terms of the fee agreenent Di anond's maxi num exposure to attorneys' fees would not

exceed one-third of the total recovery, which totals Five Hundred Sixty-Six Thousand

Si x Hundred Sixty-Six and 67/ 100 ($566,666.67) Dollars.® Under its fee agreenent,
the Lewis firmwas entitled to conpensation of Three Hundred Twenty Thousand Two

Hundred Ninety-Two and 17/100 ($320,292.17) Dollars.* The bal ance of the maxi mum

WF. Magann Corp. v. Dianond Mg. Co., 678 F.Supp. 1197 (D. S.C.
1988); WF. Magann Corp. v. Dianond Mg. Co., 580 F.Supp. 1299
(D. S.C. 1984); Inre: Dianond Mg. Co. Inc., Ch. 7 case No.

85- 40555 (Bankr. S.D. Ga. June 6, 1990).

’The Lewi s firm was appoi nted by Honorabl e Herman W
Cool i dge, then judge of this court.

%$1, 700, 000. 00 X 1/3.

“As di scussed below, this figure is calculated on an hourly
fee basis plus a percentage of recovery pursuant to the terns of
t he fee agreenent. By order dated October 17, 1989 | awarded
fees of $320,292.17 to the Lewis firm



attorneys' fees after paynent of the Lewis firnls fee, Two Hundred Forty-Si x
Thousand Three Hundred Seventy-Four and 50/ 100 ($246,374.50) Dollars,® is the
subj ect of M. Moore's nmotion. The June 5, 1992 order divided the balance of the fee
award evenly between M. Mowore and M. Austin, One Hundred Twenty-Three Thousand One
Hundred Ei ghty- Seven and 25/100 ($123,187.25) Dol lars each.

In support of his notion to modify or anend the June 5, 1992 order, M.
Moore argues that the order 1) inproperly awarded attorney's fees to M. Austin in
light of a prior order of this court dated June 6, 1990, wherein | held M. Austin
cannot recover any attorney's fees in this case; and 2) was entered w thout proper
noti ce under Bankruptcy Rules 3007 and 7001 of M. Austin's claimof attorney's

fees. As M. Moore is correct in his first argunment, his

second argunent is not addressed.

On June 6, 1990, relative to the matter now before the court, | determ ned
1) that M. More's attorney's lien for his services in the Magann litigation is
unperfected under Georgia |law and therefore is avoidable by the Chapter 7 trustee
pursuant to 11 U.S.C. 545(2) and 2) that M. Austin cannot recover any attorney's
fees for his work in the Magann litigation because it was perfornmed in his capacity
as Dianpond's CEO, not as an attorney, and that conflicts of interest preclude

appoi ntment of M. Austin as counsel for special purpose pursuant to 11 U S.C

8327(e). See In re: Diamond Mg. Co. 1Inc., Ch. 7 case No. 85-40555 (Bankr. S.D.
Ga. June 6, 1990). M . Moore appeal ed the June 6, 1990 order. M. Austin did not
appeal. The June 6, 1990 decision was reversed by the district court, Honorable B.
Avant Edenfield, on Decenber 14, 1990 on the attorney's lien issue. In re: Dianond

Mg. Co., 123 B.R 125 (S.D. Ga. 1990), aff'd, 959 F.2d 972 (11ith Cir. 1992)
(table). Judge Edenfield held that under Georgia law M. More held a perfected

attorney's lien; therefore, M. Moore's |ien cannot be avoi ded by the Chapter 7

°$566, 6- 66. 67 - $320, 292. 17.



trustee pursuant to 11 U. S.C. 8545(2).°

Subsequently, at hearing held June 4, 1992 on M. Moore's notion to
require paynent of attorney's fees from the court registry, M. Austin
asserted his claimfor attorney's fees against the settlenent proceeds and
testified wunder oath about his participation in the Magann litigation. Based
on M. Austin's testinony at the June 4, 1992 hearing | made a determ nation that
al though he was a controlling officer and sharehol der of Dianond, his woirk in the
litigation was perforned as an attorney. Accordingly, the order dated June 5,
1992 was entered splitting the balance of the maxi num fee award evenly between M.
Moore and M. Austin, One Hundred Twenty-Three Thousand One Hundred Ei ghty-Seven and
25/ 100 ($123,187.25) Dollars each.

Moore is correct in his contention that this award was i nproper because
M. Austin failed to appeal the June 6, 1990 order. As to M. Austin, the June 6
1990 order is binding, notwithstanding M. Moore's successful appeal on the

attorney's lien issue. See Federated Dept. Stores, Inc. v. Mitie, 452 U S. 394,

101 S.Ct. 2424, 69 L.E 2d 103 (1981). "[T]he res judicata consequences of a final
unappeal ed judgment on the merits [are not] altered by the fact that the judgment
may have been wrong or rested on a |legal May 16, 1991). 1In its order, the district
court made it clear that M. Moore could not pursue his attorney's fees claimboth
as a creditor and as an attorney appointed for special purpose. M. Moore
voluntarily disnm ssed his petition for appointnment as counsel for special purpose on

May 14, 1992

’Fol | owi ng the June 6, 1990 order, but prior to the district

court's reversal of Decenber 14, 1990, M. More sought and
obt ai ned appoi ntnment nunc pro tunc as counsel for special purpose
pursuant to 11 U.S.C. 8327(e) by order dated Novenber 2, 1990.

In the Novenber 2, 1990 order M. Moore was awarded attorney's
fees of $57,485.61 as counsel for special purpose for
representing the debtor in the Magann litigation. The district
court vacated ny Novenber 2, 1990 order on appeal by Signet
Commercial Credit Corporation, a creditor of Dianond. |n re:

D anobnd Mg. Co. 1Inc., CV 490-327 (S.D. Ga.



principle subsequently overruled in another case." 1d., 101 S.Ct. at 2428.
Further, there is "no general equitable doctrine . . . which countenances an
exception to the finality of a party's failure to appeal nerely because his rights
are 'closely interwoven' with those of another party." [Id. at 2429. Under the
Moitie rationale, having nade the decision not to appeal the June 6, 1990 order, M.
Austin cannot benefit from M. More's successful appeal of that order, and evidence
presented subsequent to the June 6, 1990 order which contradicts findings made
therein concerning the nature of M. Austin's services in the Magann |itigation
do not affect the finality of the original order as to M. Austin. Therefore, based
on the determ nations made in the June 6, 1990 order, M. Austin is not entitled to
a fee award.

Pursuant to Federal Rule of Civil Procedure ("FRCP') 60(b)(4)7, nade
applicable to this Chapter 7 proceeding by Bankruptcy Rule 9024, the June 5,
1992 order may be vacated as void because the June 6, 1990 order is final and

bi nding on M. Austin as

to all determ nations nade therein pertaining to his claimfor attorney's fees.

M. Moore now nmaintains that he is he is entitled to Two Hundred Forty-Six
Thousand Three Hundred Seventy-Four and 50/100 ($246,374.50) Dollars. M. Moore
argues that wunder the fee agreenent he and M. Austin would split the

bal ance of the attorneys' fees remaining after payment of the Lewis firm's hourly

"FRCP 60(b) provides in pertinent part:

On notion and upon such terns as are just, the court
may relieve a party or a party's |egal representative
froma final judgnent, order, or proceeding for the
following reasons: . . . (4) the judgnent is void.
The notion shall be nmade within a reasonable tine.

Moore's notion was filed within a "reasonable tine."



f ee. Since M. Austin cannot recover his share of the remining attorneys' fees
M . Moore contends he should be paid the balance as his fee award. Thi s assertion
is inconsistent with M. Moore's prior testinony concerning his rightful
conmpensation under the terns of the unwitten fee agreenment, as well as
representations made in pleadings filed by M. More in this case
According to M. Moore's sworn testinony, he initially agreed to represent

Di amond on an hourly fee basis, but later, when the hourly fee was not paid to his
satisfaction, he agreed to continue to represent Diampbnd in the Magann
litigation on a contingent fee basis.® M. More testified as follows regarding
the fee agreenent:

So, the arrangenent was that | would, fromthat point on,

continue the case on a contingent fee basis if they paid

my out-of -pocket expenses that | had incurred and if they

kept them current. They woul d pay the South Carolina

|l awyer on a hourly fee basis and if we won the

counterclaim then a third of the recovery was to be

consi dered attorney's fees out of which the noney paid to

the South Carolina |lawer was going to be taken, any fees
paid to other Georgia |lawers was to be taken and | was

going to get about a third of that recovery -- a third of
the attorney's fees because considered that there was
-- there were two other |awers involved, M. Lew s

and M. Austin and nyself. Then, M. Lewis's fee was
simply to be deducted from what woul d have been his
theoretical third. If there was any difference --
in other words, if M. Lewis's hourly fees didn't anount
to a third of the recovery, he would be given the rest of
it, the third, although he was not appearing on a
contingent fee basis.®

* % %

QAIIl right, sir. Can you give nme idea, sir, about when
it was in point of tinme when you shifted fromhourly to a
per cent age?

A Yes, sir, that was in August of 1982. I woul d say
August the -- between August the 5th and August the 10th
sonetinme like that, when | net with the executive comm --

8Transcri pt of hearing, July 18, 1990, on M. Moore's
petition for appointnent as counsel for special purpose, pp. 78,
85- 89.

Transcript of hearing, July 18, 1990, pp. 88-89 (M. Mbore
testifying in response to a question asked by Julian H Toporek,
M. More's counsel then and in the matter now before ne).



or the, excuse nme, the managenent committee.

Q Okay. And, as far as your percentage, you indicated that
it was your understanding that a third was going to be
al l ocated of whatever was recovered to all attorneys --

A Yes, sir.
Q -- and from that you would get sone percentage?

A | expected to get a third of that or 9% of the total
recovery. That is, | was -- the total attorney's fees
woul d be a third -

Q Unh-Uh (affirmative response).

A -- | was to get a third of the total
attorney's fees or -

Q one-ninth?

A -- one-ninth of the recovery because, in ny view, there
were two other |lawyers or law firnms that had to be taken
care of out of that.

Q Al right. And, if M. Babcock's [of the Lewis firm
final hourly fee exceeded one-third of the total fee,
that would cut into what would be allowed to you, right?

That would -- that would dimnish mne if his total
hourly fees exceeded a third of the recovery, that
by the anpunt that it exceeded that, the other |awers
were going to have to take a cut. Since none of us

t hought we coul d persuade a South Carolina | awer to take
it on a contingent fee basis, then we would have to pay
them by the hour.

Q So, you understood that your maxi num fee woul d be
one-ninth of the recovery?

A O the recovery, whether that was under the Board of
Contract Appeals case or the lawsuit, whichever occurred
first.

Q Al right. And, who el se would have been sharing in
that; M. Austin and anyone el se?

A1t would have been M. Lewis, M. Austin, and nyself. |
say M. Lewis and his law firm

Q Uh- huh. Al right, sir. Was your
understanding then the way it would go is if you could
take one-third of the recovery, deduct one-third or a
greater ampunt if the Lewis, Babcock firm actually wound
up incurring a fee greater than a third -

A Right.

Q-- and, then, you would be dividing the



difference by two --

A by two.

Q -- between M. Austin and yourself?

A That is correct.®®
Based on M. Moore's testinmony, the fee agreement provided that Diamond's counsel in
the Magann litigation - the Lewis firm M. Mwore, and M. Austin - would share
equally one-third of the total recovery obtained in the litigation, one-ninth each;
however, under the fee agreenent, in the event the Lewis firms hourly fee exceeded
its one-ninth, it was not limted to one-ninth of the recovery, but would be
conpensat ed based on its hourly fee. To the extent that the Lewis firms fee
exceeded one-ninth of the total recovery, the excess would be absorbed equally from
M. Moore's and M. Austin's fees; that is, their respective one-ninths would be
reduced equal ly as necessary to pay the Lewis firm s hourly fee. One ninth of the
settlement of $1.7 million equals One Hundred Ei ghty-Ei ght Thousand Ei ght Hundred
Ei ghty-Ei ght and 89/100 ($188,888.89) Dollars. The Lewis firms fee award of Three
Hundred Twenty Thousand Two Hundred Ni nety-Two and 17/100 ($320,292.17) Dollars
exceeds its one-ninth allocation by One Hundred Thirty-One Thousand Four Hundred

Three and 28/ 100 ($131, 403.28) Dollars. M. Mwore's and M. Austin's one-ninth

contingent fee nust be reduced by Sixty-Five Thousand Seven

Hundred One and 64/ 100 ($65, 701.64) Dollars each, resulting in an award of One
Hundred Twenty- Three Thousand One Hundred Ei ghty-Seven and 25/100 ($123,187.25)
Dol | ars.

M. Moore's contention that he should receive M. Austin's attorney's fees

since M. Austin hinself is barred by the res judicata effect of the June 6, 1990

Transcript of hearing, July 18, 1990, pp. 108-10
(questioning of M. More by W Jan Jankowski, the Chapter 7
trustee).



order denying himthe right to recover any fees is without nerit. Under the terns
of the fee agreement, as described under oath by M. Mwore, M. More is only
entitled to a maxi mum of one-ninth of the total recovery in the Magann litigation

| ess any reduction required to pay the Lewis firm s hourly fee, which is One Hundred
Twent y- Three Thousand One Hundred Ei ghty-Seven and 25/100 ($123,187.25) Dollars."'

The portion of the maxi mum fee award that under the fee agreenment woul d be

payable to M. Austin, One Hundred Twenty-Three Thousand One Hundred Ei ghty-Seven
and 25/100 ($123,187.25) Dollars, remnins property of Dianmond's bankruptcy estate
11 U.S.C. 8541(a).

It is therefore ORDERED that the June 5, 1992 order is vacated'?;

1This construction of the fee agreenent has previously been
advanced by M. Moore hinself:

Anot her construction of the agreenent woul d
allow the Court to conpute the maxi num
attorney's fee exposure of $566, 666. 67,
deduct the Lewis firmaward of $320, 292-17
| eavi ng a bal ance of $246,374.50 as the
maxi mum r ecover abl e by Austin and More, and
to divide that sumin half and allow M.
Moore a fee of $123,137.25 [sic]. This is
per haps the nost reasonabl e construction of
the fee agreenent and woul d nore accurately
reflect M. Moore's contribution to the
success of the litigation, while stil
benefitting the [bankruptcy] Estate by
substantially reducing the fees which m ght
have been awarded to M. Austin had he been
entitled to receive sane.

M. More's notion to alter or anend the order dated Novenber 2,
1990 (pages unnunbered).

2The United States of Anerica and M. Moore filed notions
to stay distribution of the awards in the June 5, 1992 order,
vacated herein. As to these notions, the district court,
Honor abl e John F. Nangle, withdrew the reference for the Iimted
pur pose of considering the notions for stay and granted the
not i ons. The notions filed by the USA and M. More to stay the
June 5, 1992 order are now npot and accordingly, by
separate order, are dismssed. M. Austin filed a response to



further ORDERED that the Chapter 7 trustee, W Jan Jankowski, di sburse

to WIlliamH Moore, Jr. by paynent to his attorney of record, Julian H Topor ek,

One Hundred Twenty- Three Thousand One Hundred Ei ghty-Seven and 25/100 ($123,187.25)

Dol l ars together with all accrued interest on said sumwhile in the

possession of the trustee.®

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia

this 13th day of Novenber, 1992.

M. More's notion to stay the June 5, 1992 order and in response
M. More filed a notion to strike M. Austin's response. M.
Moore's notion to strike is also now noot and accordi ngly, by
separate order, is dismssed.

BThis order does not relieve the trustee of certain |iens
asserted by the Internal Revenue Service ("IRS") against the
funds in question. The IRS has served two notices of tax lien on
the trustee with respect to alleged tax liabilities of M. More
and M. Toporek. The IRS is authorized pursuant to 26 U.S.C
86331 and 86332 to | evy upon the property of a taxpayer upon
which a lien attaches under 86321. Under the Internal Revenue
Code, 26 U.S.C., a third party holding property of a taxpayer
subject to a tax lien may be held personally |liable for the taxes
upon which the lien is based if the third party fails to
surrender the property to the IRS upon demand. 26 U.S.C.
8§6632(d). At a hearing held in this case on October 8, 1992,
it was requested that the trustee wthhold sufficient funds
from any di sbursenent of attorney's fees to M. More to satisfy
the tax liens if necessary. However, Dbecause interest and
penal ti es may accrue on the tax deficiencies, see 26 U S. C
886601(a), 6632(d), 6665, it is inpossible to determ ne what
anount of noney would be required to satisfy the tax |iens once
any dispute over the tax liens is resol ved. Therefore, | wll
not instruct the trustee to segregate any funds for satisfaction
of the tax liens. The trustee's disbursenent of this award of
attorney's fees to M. Mwore is not exenpt fromthe IRS s |iens.



